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A paper recently prepared by the United 
States commissioner of labor will interest 
members of the bar equally with the public 
generally. The topic was marriage and di- 
vorce and the statistics set forth are a study 
in themselves. The marriage laws of the 
several States and territories were reviewed 
at length, and the conclusion was arrived at 
that a large amount of domestic infelicity, 
from which divorce arises is directly traceable 
to the laxity of those laws. In only sixteen 
of the States are marriage records required to 
be kept and this carelessness is in keeping 
with the general indifference which prevails 
in connection with the whole subject of mar- 
riage legislation. 

On account of the great variation and de- 
fectiveness of statistics on this subject, it is 
difficult to say whether or not marriages keep 
pace with the increase of the population. The 
commissioner’s own study of these statistics 
convince him that they do not. Divorces on 
the other hand, increase much faster than the 
population. During the twenty years from 
1866 to 1886 there were 328,716 divorce de- 
crees granted in the United States, showing 
an increase of one-hundred and fifty-seven 
per cent. in that period, while the population 
only increased sixty per cent. in the same 
time. Of those 328,716 divorces, 216,176, 
or nearly two-thirds, were granted on the 
petition of wives. In the number of 
divorces examined, there were no children in 
57,524 cases; and in 141,810 cases children 
were not involved in the questions that arose. 
In the 130,000 cases, or thereabouts, which 
remain, the welfare of children was affected 
by the decree. 





Contrary to general opinion, migration from 
one State to another for the purpose of ob- 
taining a divorce, is the exception and not 
the rule. Less than twenty per cent. of the 
divorces which were granted during the 
period specified, were obtained in other States 
than those in which the marriages had taken 
place. The marriages which were dissolved 
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by divorce, averaged in duration, nine years 
for men and nine and a quarter for women, 
so that in this respect the enduring power of 
the two sexes—their patience or impatience 
with each other’s infirmities—shows no very 
marked difference. ; 

The commissioner holds that divorce is 
necessary in the present condition of society, 
but he would restrict it so that no ex parte 
divorce decree should be granted and that, 
in every suit for divorce, the State should be 
a party. He wouid also make marriage more 
difficult, by enactments that would prevent a 
hasty union and that would punish a party 
guilty of an indiscreet, disapproved and dis- 
creditable marriage. 

A decision has just been rendered by the 
Supreme Court of Minnesota, in the case of 
Mobr v. Missen, which lays down clearly, the 
law on the subject of the validity of future 
contracts, substantially as itis held by the 
courts of the highest authority in this country. 
The decision is, in brief, to the effect that 
contracts for the sale and delivery of grain 
or other commodities, are not per se unlawful, 
where parties in good faith intend to perform 
them according to their terms; but that on 
the other hand, contracts in form, for a 
future delivery, not intended to represent 
actual transactions, but merely to pay and 
receive the difference between the agreed 
price and the market price at a future day, 
are in the nature of wagers on the future price 
of the commodity, and are void. Such de- 
cisions have been interpreted in some quarters 
as prohibiting the enforcement of a claim 
founded on dealing in futures. As will be 
seen from the terms of the decision itself it 
does not go to this length, but only holds 
dealings in futures to be wagers where there 
is no intention on the one hand to deliver, or 
on the other to receive the commodities sold, 
in case such delivery should be demanded or 
made. 





NOTES OF RECENT DECISIONS. 





ASSIGNMENT FOR BENEFIT OF CREDITORS— 
PREFERENCE.—The case of Moore v. Meyer, 
47 Fed. Rep. 99, decided by the United 
States Circuit Court, Southern Dist. of Illinois, 
decides a question similar in its nature to 
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that involved in the leading case of White v. 
Cotzhausen frequently referred to by us. In 
this case it was held by United State Judge 
Allen, that the transfer by an insolvent of 
substantially all his property to certain of his 
creditors in payment of debts to the exclusion 
of the others, where no instrument purporting 
or intended to be a deed of assignment is exe- 
cuted, is not an assignment within Act. Ill. 
May 22, 1877, § 13, providing that ‘‘every 
provision in any assignment hereinafter made 
in this State, providing for the payment of 
one debt or liability in preference to another, 
shall be void, and all debts and liabilities 
within the provisions of the assignment shall 
be paid pro rata from the assets thereof.’’ 
The court says inter alia: 


This section must be construed liberally for the 
accomplishment of the objects or purpose in view on 
the part of the legislature at the time of the passage 
of the law; and what this object or purpose was is 
probably the underlying question in this case. It is 
proper to inquire, then, does the act contemplate the 
regulation of the conduct, for the benefit of creditors, 
of insolvent debtors, treating everything preferential 
as void; or is its scope limited to assignments not only 
contemplated, but executed? The latter view would 
seem to be the sound one, and to be upheld by au- 
thority. This section 13 of the Illinois assignment law 
is copied from, or at least is in the precise words of, 
section 35 of the statutes of Missouri concerning as- 
signments, passed in 1855, and rem.ining on the 
statute-books of that State until 1865. The Supreme 
Court of Missouri in Shapleigh v. Baird, 26 Mo. 322, 
and Crow v. Beardsley, 68 Mo. 435, construing the 
section, reach conclusions in harmony with the one 
expressed in this case. Numerous decisions of the 
several States to the same effect upon analogous stat- 
utes might be cited, going in the direction —indeed, to 
the extent—that legislative acts, such as the one now 
being considered, contemplate no such thing as a con- 
structive assignment. It is important, however, to 
push the inquiry into the State of Lllinois, and ascer- 
tain the holding of the highest judicial tribunai of this 
State in construing the particular section of the assign- 
ment Jaw in question; for the States must be permitted 
to construe their own constitutions and statutes. In 
cases where no construction has been given to astatute 
by the State courts, and the federal courts are first 
called upon to interpret it, a subsequent and different 
construction by the State court would not necessarily 
cause the construction first given by the United States 
court tobe abandoned, and that of the State court 
adopted or acquiesced in. Insnch a case, however, 
the desire for harmony and the strong feeling of 
comity would generally induce a disposition on the 
part of the federal courts, to avoid conflict with well- 
considered decisions of the State courts, and acquiesce 
nthem ifthere are fair and reasonable grounds for 
doing so. The Supreme Court of Illinois has ina 


number of cases had this voluntary assignment law 


under consideration, and has repeatedly passed upon 
this identical thirteenth section. One of the best con- 
sidered of these cases is Preston v. Spaulding, 120 Ill. 
208,10 N. E. Rep. 903. In this case, which was decided 
March 22, 1887, it was held that, after the debtors had 





male up their minds to make an assignment of their 
property for the benefit of their creditors, all convey- 
ances, transfers, and other dispositions of their prop- 
erty or assets, made in view of their intended general 
assignment, whereby any preference was given, would 
in a court of equity be declared void, and be set aside, 
the same as though incorporated in the deed of assign- 
ment itself. Inregard to this feature of the case the 
court simply held that the preferential payments, con- 
veyances, and confessions of judgment to relatives and 
favorite creditors, made in view of an intended as-. 
signment, which almost immediately followed, were 
in fraud of the statute, and that the property sotrans- 
ferred passed under the deed of assignment to the 
assignee in trust forthe benefit of all the creditors. 
No color or encouragement can be found inthe de- 
cision of this case for the idea of constructive assign- 
ments, or that this series of preferences, transfers, 
and conveyances, all made by insolvents in view of an 
early assignment by the failing debtors, would, in and 
of themselves, have constituted an assignment. In 
the case of Weber v. Mick, 131 Ill. 520, 23 N. E. Rep. 
646, decided January 21, 1890, the court, alluding to 
the voluntary assignment act passed in 1877, said: 
* The subject-matter of the act was limited to ‘ volun- 
tary assignments,’ and even ifit had contained express 
provisions attempting to deal with or regulate invol- 
untary assignments, or any subject other than the 
one embraced in the title, such provisions would have 
been void under section 13, art. 4, of the constitution. 
For the same reason it must be held that every at- 
tempt to apply the act, or any of its provisions, by 
construction to any subject other than voluntary as- 
signments, must be wholly unavailing.” In speahing 
of chattel mortgages executed by the failing debtor, 
the same court proceeds tosay: “It is clear, then, 
that they [the chattel mortgages] did not constitute 
valid assignments for the benefit of creditors within 
the meaning of the statute; * * * that they were 
merely chattel mortgages executed for the sole benefit 
ofthe mortgagees, and creating no trust in favor of 
any of the creditors of the mortgagor.” And in Farwell 
v. Nilsson, 133 Ill. 45,24 N. E. Rep. 74, where the 
supreme court of the State adopts the opinion filed in 
the case by Judge Moran of the appellate court, it is 
said: ‘* We have no involuntary assignment, and we 
know of ng principle of law operative in this State 
that limits or controls an insolvent debtor in the dis- 
tribution of his assets, provided they are applied in 
discharge of bona fide debts.’”’ And, again, the 
court says: ‘** The statute relating to the assignment 
by debtors for the benefit of ereditors, prohibiting 
preferences in such assignments, has no application to 
acase of this kind. Notwithstanding that statute, a 
debtor may pay one creditor in full, either in money 
or by sale of his property. That act applies only to 
conveyances of property to an assignee or trustee, in 
trust, to convert the same into money for the benefit 
of the creditors of the assignor, which can now only, 
be made under that law.” And further: “ To give to 
this act the scope and effect here contended for would 
be to far exceed the legislative intent. The act con- 
templates no such thing as a constructive assignment; 
and that, before the county court gets jnrisdiction, an 
actual assignment must be made and recorded, as re- 
quired by the act.”’ In the last decision of the Illinois 
supreme court (June 10, 1891) upon the question, 
(Farwell v. Cohen, published in 28N. E. Rep. 35) 
upon a careful consideration of‘all the various provis- 
ions of the voluntary assignment act of 1877, the 
court maintained its former constructions given to the 
act, but holding, upon a question not before presented» 
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hat a voluntary assignment, which is upon its face at 
partial assignment, and which, in fact, does not pur- 
port to transfer substantially all the property of the 
debtor, and which contains no general terms descrip- 
tive of the property, is not, by force of the act, con- 
verted into a general assignment ofall the property 
of the debtor that isnot exempt by law, that this 
partial assignment is, if otherwise valid, a voluntary 
assignment, to be governed by and administered un- 
der the provisions of the act of 1877. It will thus be 
seen that the highest court inthe State of Illinois, 
where the statute originated, has uniformly held that 
the word “assignment” had, before it was used in the 
section of the statute under consideration, a well- 
defined meaning, and that it has no different meaning 
in the act now; that it is a transfer by an instrument 
voluntarily executed, and without compulsion of law, 
by a debtor, of his property to an assignee in trust, to 
apply the same, or the proceeds thereof, to the pay- 
ment of . his debts, and return the surplus, if any, to 
the debtor—a construction, it would seem, fairly con- 
sistent with the purpose of the legislature at the time 
of the passage ofthe law. 

‘Counsel for complainants have pressed upon this 
court with much earnestness and confidence the case 
of White v. Cotzhausen, 129 U. S. 329, 9 Sup. Ct. Rep. 
309. That case is not regarded as decisive of this. It 
was there held, referring to the Illinois voluntary as- 
signment act, that the surrender by an insolvent debtor 
of the dominion over his entire estate with an intent 
to avoid the operation of the act, and the transfer of 
the whole, or substantially the whole, of his property 
to a part of his creditors, in order to give them a pref- 
erence over other creditors, whether made by one 
instrument or more, or whatever their form might be, 
operated as an assignment under that act, the benefit 
of which might be claimed by any unpreferred cred- 
itor who would take the proper steps in a court of 
equity to enforce the equality contemplated by it. 
And Preston v. Spaulding, supra, is cited as “the 
leading case on this subject in the Supreme Court 
of Illinois.”” That case has already been referred to in 
this opinion as a well considered one. It held: If one 
intends to make a conveyance of all his property for 
the benefit of his creditors convey a part one day, a 
part the next, and so proceed until all his property is 
appropriated according to the original intention, pre- 
cisely the same end is accomplished as if a general as- 
signment: had been made at the outset; and the law 
must visit the same penalty upon preference in an as- 
signment accomplished by these successive acts as if it 
had been done by a single deed.”’ It will be remem- 
bered that in the Preston Spaulding Case there was 
finally a general assignment by deed, and it was be- 
cause of this consummation that the court made the 
previous transfers and conveyances a part of the com- 
pleted transaction. Probably nothing beyond this 
was intended to be decided in White v. Cotzhausen. 
Certainly it is not apparent that the federal court in- 
tended to give a different construction to the section 
of the statute than the one placed upon it by the State 
court, but the presumption is very strong that the 
holding of the latter was adopted by the former as 
entirely satisfactory, and meeting fully the mischief 
intended to be remedied by the Illinois legislature. If 
at the time White v. Cotzhausen was decided—Janu- 
ary 28, 1889—the Illinois supreme court had made no 
decision construing this statute, or had made a decis- 
ion giving it the construction contended for by com- 
plainants’ counsel in this case, or if, even, since that 
time the Ilinois courts had yielded to such a con- 
struction, I might feel more embarrassment. But no 





such attitude is presented. Federal courts undoubt- 
edly have an independent co-ordinate jurisdiction 
with the State courts in the administration of State 
laws, and where the law has not been settled by the 
latter it is the clear right and duty of the former to 
exercise theirown independent judgment. Where it 
has been settled, however, by the State courts, the 
federal courts are careful in avoiding any unseemly 
conflict, and desirous, in the spirit of comity, to act 
in harmony with State courts in the construction of 
their own laws. 

Witt—ILiecitmate CHILDREN— DIvORCE 
—INVALIDITY—SUBSEQUENT MARRIAGE. — In 
Adams v. Adams, 28 N. E. Rep. 260, decided 
by the Supreme Judicial Court of Massachu- 
setts, a will made in that State bequeathed 
money to the ‘‘present wife’’ of the testator’s 
brother, ‘‘for the benefit of herself and all the 
children’’ of the said brother. After its exe- 
cution the brother went to California, where 
he obtained a divorce, which was invalid. He 
then married the mother of an illegitimate 
child, which he recognized as his own. It 
was held that the marriage was void, and the 
child not legitimated under Civil Code Cal. § 
215, legitimating by its parents’ marriage a 
child born before wedlock, and that he was 
not entitled to claim under the will, and that 
Civil Code Cal. § 84, providing that, when a 
marriage is annulled on the ground that a 
former husband or wife is living, children 
begotten before the judgment are legitimate, 
and section 1387, providing that the issue of 
marriages null in law shall be legitimate, 
must be confined to children born after the 
marriage, and cannot be taken to enlarge 
section 215, legitimating by its parents’ mar 
riage a child born before wedlock, so that a 
void marriage shall legitimate children pre- 
viously born. It was also held thata divorce 
granted in California to one whose residence 
before commencement of suit had been less 
than the six months required by Civil Code 
Cal. § 128, is void, and may be attacked in 
the courts of another State. Holmes, J 
says: 





*9 


The word “children,’? in a Massachusetts will, 
means legitimate children. Kent v. Barker, 2 Gray, 
535, 5386. Probably the meaning would be the same 
even if the parents referred toand the child were 
domiciled in a State where illegitimate children were 
recognized as children for some purposes. Lincoln v. 
Perry, 149 Mass. 368, 373, 374, 21 N. E. Rep. 671. But 
we do not need to consider this at length, as it does 
not appear that the law of California or of Texas would 
recognize the plaiatiff as the child of Charles Adams 
for the present purposes unless it were legitimated, as 
Charles Adams in any case was only domiciled in Cali- 
fornia for a short time, long after the testator’s death, 
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and after the birth of his child, and died domiciled in 
Massachusetts. The plaintiff’s case is put wholly 
upon his having been legitimated. We assume for the 
purposes of our decision that if he has been legiti- 
mated he is entitled to a share under the will. Loring 
v. Thorndike, 5 Allen, 257; Sleigh v. Strider, 5 Call, 
439; Inre Andros, 24 Ch. Div. 637. We may as well 
add here that, if the Texas domicile of Charles Adams 
at the time of the birth of his son was material (Ross 
v. Ross, 129 Mass. 248, 256; In re Grove, 40 Ch. Div. 
216), no difference based un that fact and favorable to 
the plaintiff has been called to our attention. We shall 
speak only of the law of California in dealing with this 
part of the case. We shall not consider whether, if it 
were necessary to satisfy the requirements of the Texas 
statute, a marriage in California would do so. 

It may be assumed that the California statute to 
which we have referred (Civil Code, § 215), requires 
a valid marriage to legitimate an earlier-born child. 
Loring v. Thorndike, 5 Allen, 257, 263, 269; Greenhow 
v. James, 80 Va. 626, 641. For Charles Adams’ mar- 
riage to be valid it was necessary that he should have 
obtained avalid divorce. But if we should assume 
that the decree of divorce was validin California, so 
that Charles Adams had a capacity to marry there, 
and that his marriage conferred the status of a legiti- 
mate child upon his son by the law of that State, we 
should encounter doubts like those expressed by Lord 
Colorsay in Sbaw v. Gould, L. R. 3 H. L. 55, 97, 
whether at any distance of time we were to reopen the 
inquiry into the circumstances of Charles Adams’ re- 
sortto the California court. The California record 
shows that the court there found that Charles Adams 
had been a resident of the State for the necessary time. 
There is color in the California decisions put in evi- 
dence for the argument that this finding could not be 
impeached collaterally in California, and thus that the 
case supposed is the case before us. 

Taking the case this way for a moment, we still are 
unable to decide it in favor of the plaintiff. The rule 
that the status of the domicile is the status every 
where must yield when the status is constructed on 
principles which are contrary to those which are gen- 
erally recognized, or which can be admitted by the 
law of the forum resorted to. See Ross v. Ross, 129 
Mass. 243. Weshould agree with the English decis- 
ions so far as this: that the fact thata marriage has 
taken place on the faith of a previous divorce does not 
preclude an inquiry by the courts of another State 
into the capacity of the divorced party and thus into 
the validity of the divorce, or a denial of the validity 
ofthe marriage if the divorce is one which would be 
decreed void if it were directly in issue. A purely 
voluntary contract of marriage cannot be allowed to 
impart a conclusive character toa decree whieh be- 
fore could have been examined. Smith v. Smith, 13 
Gray, 209, 210; Shaw v. Gould, L. R. 3 H. L. 55; Shaw 
v. Attorney General, L. R. 2 Prob. & Div. 156; Briggs 
v. Briggs, 5 Prob. Div. 163. 

The present case offers remarkably little ground for 
hesitation in going into this inquiry. Marriage in 
California is, or may be, a pure matter of private con- 
tract entered into without intervention of the State 
except for purposes of registration. Civil Code, §§ 
55, 75, 78; Graham v. Bennet, 2 Cal. 503. The mother’s 
rights are not in question; and, if they were, she did 
not stand at all in the position of a purchaser for 
value without notice. She is found to have known all 
the facts, and her belief in Charles Adams’ capacity 
to contract marriage was simply an opinion about 
California law. (We are not now considering the con- 
ditions of a putative marriage, as to which differen 





views have been expressed. Glass v. Glass, 114 Mass. 
563, 566; Shaw v. Gould, L. R. 3 H. L. 55, 97; Succes- 
sion of Buissiere, 41 La. Ann. 217, 220, 221, 5 South. 
Rep. 668; Harris v. Harris, 85 Ky. 49, 2S. W. Rep. 
549.) The plaintiff is claiming a purely gratuitous 
benefit as an incidental result of the proceedings in 
California, at the expense of other children who were 
not parties to any of those proceedings or entitled to 
be heard at any stage of them but who nevertheless 
are to be precluded from denying their validity. 

Ifthe validity of the divorce were immediately in 
issue it could be impeached here for want of jurisdic- 
tion, notwithstanding the recitals in the record, and 
those recitals could be contradicted by parol evidence. 
Sewall v. Sewall, 122 Mass. 156,161; Cummington v. 
Belchertown, 149 Mass. 223, 225, 21 N. E. Rep. 435; 
Thompson v. Whitman, 18 Wall. 457. See Bowler v. 
Huston, 30 Grat. 266; Mitchell v. Ferris, 5 Houst. 34; 
Eager v. Stover, 59 Mo. 87. For instance, if Charles 
Adams had married Hannah Phillips in this State, and 
had been indicted for polygamy. People v. Dawell, 25 
Mich. 247; Van Fossen v. State, 87 Ohio St. 317, 320. 
See People v. Baker, 76 N. Y. 78. Or even in a pro- 
ceeding between the parties to the divorce, if the one 
raising the objection had not appeared in that cause, 
and wus not domiciled in the State where it was 
granted. Reed v. Reed, 52 Mich. 117, 121,17 N. W. 
Rep. 720; Cross v. Cross, 108 N. Y. 628, 15 N. E. Rep. 
333. See Chaney v. Bryan, 15 Lea, 589; Leith v. Leith, 
39 N. H. 20,41. So, a fortiori, where the question is 
raised, as here, by third persons, whose rights are 
concerned, and who were not parties to or entitled to 
be heard in the divorce suit. See Gregory v. Gregory, 
78 Me. 187, 190; Neff v. Beauchamp, 74 Iowa, 92, 94, 
36 N. W. Rep. 905; O’Deav. O’Dea, 101 N. Y. 23,4 N. 
E. Rep. 110; Cummington v. Belchertown, 149 Mass. 
223, 21 N. E. Rep. 435: Shaw v. Gould, L. R. 3H. L. 
55. In Hood v. Hood, 11 Allen, 196, the fact of domi- 
cile was tried between the original parties for the 
purpose of determining the jurisdiction of an Illinois 
divorce and in Hood v. Hood, 110 Mass. 463, it was the 
Massachusetts, not the lilinois, decree which was held 
conclusive on third persons they offering evidence 
only to impeach the Illinois decree. See, also, Barlen 
v. Shannon, 115 Mass. 438, 445, 449; Pub. St. ch. 146, § 
41. 

There is no doubt that the requirement of six 
months’ residence goes to the jurisdiction of the court. 
The finding of the judge on this point is confirmed not 
only by the plain effec: of the California statute, but 
by the express statement of the supreme court of that 
State, and by its intimation that a divorce granted 
without that prerequisite would not be binding in any 
other State. Bennett v. Bennett, 28 Cal. 599, 01; Peo- 
ple v. Dawell, 25 Mich. 247, 263, 264. But although we 
have made the assumption for a moment, we by no 
means are prepared to concede that, if the present 
ease arose in California under a California will, it 
would be decided differently there. The universal 
effect of a judgment in rem in establishing or changing 
a status or title, whether given toit by statute or by the 
tradition of the courts, rests on the practical necessity 
of the case, because the effect is of a nature to concern 
strangers tothe proceedings. It would be inconven- 
ient for parties to be divorced as between themselves 
and yet married towards the world. The same con- 
venience makes it desirable that the effect should be 
the same wherever the question arises, whether within 
the jurisdiction or withoutit, and therefore, in the 
case of a decree which would be void outside the ju- 
risdiction, that it should not be held conclusive wit hin 
it. The decree, if binding in California, would be 
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binding everywhere. Cheever v. Wilson, 9 Wall. 108. 
It is desirable, at least, that the converse rule should 
be applied, and thata decree void elsewhere should 
not be held binding there. Weare aware that some 
of the cases which we have cited and others which we 
have not cited contemplate the possibility of a divorce 
which sball be valid only as to the plaintiff within the 
jurisdiction. But especially in this country, where 
changes of residence from State to State are frequent 
every court must strive so far as possible to bring the 
local view of a citizen’s status into accord with that 
which would prevail generally elsewhere. 

We have tried to show that the decree before us 
would be regarded as void outside the jurisdiction, 
and void on the ground that the condition precedent 
attached by a California statute to the right of the 
court to take jurisdiction had not been complied with. 
The question is whether the statute has a less effect 
within the State. No conclusive evidence of the law 
of California upon this point has been called to our 
attention. If the plaintiff had been rightly in court, 
and the objection had been that the defendant bad not 
been duly served, it may be that, if the record showed 
a proper publication, it could not be contradicted. 
Estate of Newman, 75 Cal. 218, 220, 16 Pac. Rep. 887. 
But perhaps even this is doubtful in view of some of 
the decisions earlier cited, and, howeverit may be, a 
distinction has been suggested between a tota! want of 
jurisdiction and a failure to get jurisdiction of the 
person of the defendant in a case which is rightly in 
court. People v. Dawell, 25 Mich. 247, 256. See Hen- 
derson v. Staniford, 105 Mass. 504, 506; Whitwell v. 
Barbier, 7 Cal. 54, 68, 64. We feel at liberty to assume 
the law of California to be in accordance with that 
generally received elsewhere, and to consider the ques- 
tion on principle. 

The argument for the conclusiveness of the decree 
in California would seem to be that the parties toa 
domestic judgment showing jurisdiction on the face of 
the record cannot impeach it collaterally (Hendrick v. 
Whittemore, 105 Mass. 23; McCormick v. Fiske, 138 
Mass. 379; Freem. Judgm. §§ 131, 134); and that,if a 
judgment in rem is operative as between the parties, 
while it stands it must be effectual to determine their 
status as tothird persons, although not parties, for 
reasons already given (Estate of Newman, 75 Cal. 213, 
220, 16 Pac. Rep. 887; Hood v. Hood, 110 Mass. 463, 
465; Brigham v. Fayerweather, 140 Mass. 411, 413, 5 
N. E. Rep. 265.) 

Butif the judgment is thus binding to all intents 
and purposes in California, it would be binding else- 
where, whicb, as bas been shown, is not the law. In 
New York this consideration has been adduced as a 
reason forthe rule prevailing there that a domestic 
record may be impeached collaterally for want of ju- 
risdiction, even by a party. Ferguson v. Crawford, 70 
N. Y. 253, 261, 262. Whether the rule aso parties be 
regarded as an anomaly established on the principle 
communis error facit jus, or as a mere rule of proced- 
ure that those who have it in their power to reverse a 
judgment must do so if they do not want to be bound 
by it, as possibly may beinferred from some of the 
eases (Hendrick v. Whittemore, 105 Mass. 23, 28), the 
conclusion cannot be admitted that those who have 
not that power are also bound, if the judgment is in 
rem, to admit the change of status which it purports 
to effect. Consider what would be the result. Ina 
great majority of divorces neither party wishes to dis- 
turb the decree. If their acquiescence should be 
allowed to have the effect supposed, third persons may 
be affected in their property and in their most sacred 
personal righis by the interested action of others with- 





out ever having had a chance to be heard. The cases 
are few, and we are aware of no binding authority. 
But in Perry v. Meddowcroft, 10 Beav. 122, 137, an 
infant was allowed to impeach a domestic sentence of 
nullity collaterally for collusion, although the sentence 
operated inrem, and bastardized him ifit stood. 
Harrison v. Southampton, 22 Law J. Ch. 372; Med- 
dowcroft v. Huguenin, 4 Moore P. C. 386, 398. We 
cannot doubt that, ifthe fraud on the court had con- 
cerned its jurisdiction rather than the merits, Lord 
Langdale would have been at least equally ready to 
hear the evidence. Cavanaugh v. Smith, 84 Ind. 380. 
Yet the parties to the collusive decree were bound by 
it. Greene v. Greene, 2 Gray, 361, 362; Nichols v. 
Nichols, 25 N. J. Eq. 60,65. We have confined our 
citations mainly to cases of divorce and judgments in 
rem. But where there has been an execution sale 
under a judgment in personam there is a difficulty not 
unlike that which arises with regard to judgments in 
remin allowing the validity of the judgment to be 
disputed by third persons for the purpose of destroy- 
ing the purchaser’s title. Yet it has been held that 
this may be done. Safford v. Weare, 142 Mass. 231, 7 
N. E. Rep. 730. 

We shall not consider further whether this judgment 
was not absolutely void on the facts reported, and 
whether, if so, the record could be contradicted by 
the parties to it on what has been declared in Califor- 
nia to be a “* fundamental rule that no court can ac- 
quire jurisdiction by the mere assertion of it, or by 
deciding that it has it.” McMion v. Whelan, 27 Cal. 
300, 314. 

Weare of opinion, for the reasons which we have 
given, that the validity of the divorce granted Charles 
W. Adams is open to contradiction in this suit; that 
the divorce was void and ineffectual as against his 
legitimate children; thattherefore his marriage with 
the plaintiff’s mother was void, and did not legitimate 
the plaintiff in such a sense as to entitle him to set up 
a claim in competition with the legitimate children 
under a Massachusetts will. 

Another and distinct argument has been drawn from 
another California statute, which provides that when 
a marriage is annulled on the ground that a former 
husband or wife was living children begotton before 
the judgment are legitimate. Civil Code Cal. § 84.-: 
The California and Texas statutes also provide that 
the issue of marriages null inlaw shall be legitimate. 
Civil Code Cal. § 1887; Rev. St. Tex. art. 1656. 

The Texas statute may be laid on one side; for, even 
if we should hold that the Texas law imparted to the 
plaintiff his capacity for legitimation, which under the 
facts of this case we do not intimate, still, subject to 
the qualifications heretofore stated, the effects of his 
parents’ marriage upon him must be determined by 
the law of California, where it took place, and where 
they and he then were domiciled. We lay on one side, 
therefore, without further remark, dictum in a decis- 
ion by the Supreme Court of Texas that children born 
before the parents entered into a void marriage would 
be legitimated so as to take as children under a Texas 
will. Carroll v. Carroll, 20 Texas, 731, 745, 746. 


MunicipaL Corporations — DEFECTIVE 
Sewers.—In Stoddard v. Village of Saratoga 
Springs, 27 N. E. Rep. 1030, the Court of 
Appeals of New York hold that a municipal 
corporation which has power to construct 
sewers in its streets is liable for so improperly 
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locating and constructing the outlet to a 
sewer, which is principally located along the 
streets, as to discharge the sewage on 
plaintiff’s premises, though the lower portion 
of the sewer, including the outlet, is located 
on private grounds, and though the munici- 
pality had no authority to construct a sewer 
there and had no control over such portion. 
Bradley, J., says: 

The leading proposition urged on the part of the 
defendant is that the sewer in question is not 
a public one, and that the defendant is neither charge- 
able with its construction nor liabie for its consequen- 
ces. The defendant has for many years been a munic- 
ipal corporation. And by reference to Laws 1874, ch. 
271, it will be seen that upon the granting by the board 
of trustees of a petition, etc., made in conformity with 
the provisions of the act, it is made its duty to cause 
the sewer asked for to be constructed, and after taking 
the requisite preliminary proceedings to award the 
contract for the work and take security for its per- 
formance. Jd. §§ 3,4. The construction of a sewer is 
not only to be in accordance with the plans, etc., pre- 
pared by the direction of the board, but the trustees 
are to prescribe rules for its use, and when repairs 
are required to make them (Jd. § 6); and the cost of 
construction is to be realized by assessment upon the 
property benefited, enforced in the manner other 
taxes are collected in the village. Zd.§5. This could 
not lawfully be done for work of a mere private nat- 
ure. The purpose of sewers so constructed is thus 
necessarily characterized as public, and the power is 
legitimately vested in the corporation to accomplish it 
in the manner authorizeg by the statute. It appears 
by the petition and proceedings following it that the 
design was to construct the sewer in question pursu- 
ant to the provisions of the act of 1874. It is, however, 
urged that it was not authorized by or constructed in 
conformity with the provisions of that act, because 
within the proposed line of it as described in the pe- 
tition, and on which it was located, was embraced 
private lands. It is true that the distance of about 
‘500 hundred of the 2,000 feet of the line of sewer as 
given by the petition, and as constructec, was not in 
any street, but through private grounds, with the 
consent of the owners. The statute provides only for 
laying sewers along the streets of the village; and 
there is no provision in the last-mentioned act to ap- 
propriate lands elsewhere other than for the purposes 
of the main sewer mentioned in the second section. It 
may be that the board of trustees exceeded its author- 
ity in granting the petition, and in departing from the 
lines of the streets after laying the sewer 1,500 feet in 
them, and constructing it through private grounds 
the other 500 feet to its outlet in Walworth street. In 
the view taken, that question is not necessarily here 
for determination. For the purpose of enforcing as- 
sessments to pay the cost of the work, it was essential 
that the proceedings should have been had in substan- 
tial conformity with the provisions of the statute from 
which was derived the municipal authority to do that 
which was sought to be accomplished. The present 
case is not dependent for its support upon the regu- 
larity of the proceedings of the village authorities, but 
is to charge the corporation with liability for the con- 
sequences of a work alleged to have been performed 
in a negligent or improper manner. If it were ultra 
vires in such sense as not to be within the scope of the 
eorporate powers of the defendant, the latter would 





not be answerable for the consequences resulting from 
it, although the persons causing the work to be done 
were its officers or agents, and assumed to act as such 
in doing it. Mayor v. Cunliff, 2N. Y. 165; Smith v. 
City of Rochester, 76 N. Y. 506. Butthat is not the 
situation presented here. It was legitimately within 
the corporate power of the defendant to construct 
sewers; and it may be that in attempting to execute it 
the constituted authorities went to some extent be- 
yond the authority conferred upon the corporation, 
and them as its officers. The referee has found that 
the trustees were not chargeable with mala fides. It 
may therefore be assumed that the general purpose 
was to execute the power vested in the municipal cor- 
poration, which they represented in causing the work 
to be done; and, thus acting, the defendant may be 
chargeable with the injury to others resulting from 
their failure to properly perform the duty which they 
assumed to discharge, although it may nave been oc- 
casioned by irregularity or acts on their part in 
excess of authority. 2 Dill. Mun. Corp. § 769; Zd. (4th 
ed.) § 971; Lee v. Village of Sandy Hill, 40 N. Y. 442; 

Turnpike Co. v. City of Buffalo, 58 N. Y. 689; Thayer 
v. City of Boston, 19 Pick. 511; Hawks v. Charlemont, 
107 Mass. 414. It may be observed that the sewer was 
constructed three-quarters of its length along cer- 

tain streets in the village; and the referee has awarded 
such damages only as he found was occasioned by 
sewage which entered the sewer along the streets. 

This evidently was done upon the theory that the por- 
tion of it not laid along the streets was not necessarily 
under the control of the corporation. This portion 
through the private lands had the effect to convey the 
sewage from the other parts of it in the streets to its 

outlet, thus causing the injury produced by it. It is 
unnecessary, for the purposes of this review, to con- 
sider the corporate relation, other than in that aspect, 
to such portion of the sewer. The sewer within the 
streets was certainly under the control of the defend- 

ant. And one ofits purposes was to take into it, and 
thence to its outlet, whatever was conducted into it by 
means of lateral drains and sewers from houses, etc., 
along its line; and the defendant was liable to the 
plaintiffs for soimproperly providing or locating the 
outlet as to cause the sewage to pass from it onto their 
premises. Noonan v. City of Albany, 79 N. Y. 470; 
Chapman v. City of Rochester, 110 N. Y. 273, 18 N. E. 
Rep. 88. Reference is made by counsel to Searing v. 
Village of Saratoga Springs, 39 Hun, 307, 110 N. Y. 
643, 17 N. E. Rep. 873; but that case has no necessary 
application to the one at bar. There the pipe which 
conducted the sewage into the plaintiff’s lot was laid 
on her own land by her consent or request; and she 
was at liberty to take it up, and thus remove the cause 
of her complaint. Whatever view may be taken of the 
relation of the corporation to the lower portion of the 
sewer, the defendant is using it as a conduit to carry 
the sewage from the sewer laid along its streets to the 
outlet, and the only outlet, provided for its dis- 
charge. No other question seems to require the ex- 
pression of consideration. 
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IN SLANDER SUITS, IS EVIDENCE 
THAT AT THE TIME OF THE SPEAK- 
ING THERE WAS CURRENT IN THE 
COMMUNITY, A REPORT OR BELIEF 
THAT THE WORDS WERE TRUE, AD- 
MISSIBLE IN MITIGATION OF DAM- 
AGES? 





Among the subjects on which the law is 
eonfused and conflicting, is that of slander. 
There is hardly a rule of law, aside from a 
few fundamentals on this subject, in regard 
to which there are not somg cases which are 
in conflict. One of these questions on which 
the decided cases are numerous and hope- 
lessly in conflict is the subject of this paper 
as above stated. To illustrate: IfI calla 
man a thief, andina suit against me for 
slander I find myself unable to prove the 
fact that he isa thief, may I prove to miti- 
gate the damages which the jury are to 
determine my words have caused, that at the 
time of speaking them the people generally 
in the community believed him to be a thief. 
A careful review of the cases and the reasons 
assigned for the different holdings forces the 
conclusion that while perhaps the weight of 
authority, so far as the number of cases is 
concerned, is slightly against the reception of 
this evidence, yet the reason and justice of 
the matter are allin favor of receiving the 
evidence, simply to mitigate the amount of 
damages. Of course, it could not be a de- 
fense; for if one speaks a falsehood, he 
should be liable for the damage which it 
causes, though some one else before him has 
also circulated the same untruth; but the 
theory of the admissibility of this evidence is, 
that he should not be held liable for any 
greater damage than that which his utterance 
of the words has caused. 

In discussing this question we must bear 
in mind that damages are of two kinds, com- 
pensatory and punitory, the former being the 
amount which is adjudged to be sufficient to 
repair the damage done, and the latter, a 
sum over and above such actual damage 
awarded as a punishment to the defendant, 
when he is shown to have been actuated by 
malice in fact. It is unnecessary here to 
discuss the difference between malice in law, 
which is always presumed from the slander, 


1A number of the cases holding each position are 
cited in Townshend on Slander and Libel, § 411, and 
Lawson’s Rights, Remedies and Practice, § 1304. 





and malice in fact, or to inquire when puni- 
tory damages are awarded and when not. 
Sufficient for our purpose that these two dis- 
tinct kinds of damage are awarded and that 
the theory of the one is to repair the actual 
damage done, of the other, to punish the 
defendant for his wantonness in propagating 
the slander. We will therefore discuss the 
question, first, whether such evidence should 
be received to mitigate punitory damages, 
where the jury are at liberty to award such, 
and secondly, whether it should be received 
to mitigate actual damages. Though the 
cases seem to discuss the question indiscrim- 
inately without regard to the two kinds of 
damages, yet the reasons which apply to each 
are so entirely different and distinct, that it 
will be much more satisfactory to discuss the 
two separately. P 


First. As to Punitory Damages.—Since 
they are inflicted as a punishment, the jury 
should have before them, in order to render 
a correct judgment, all the facts and circum- 
stances which bear upon the degree of moral 
turpitude of the defendant. Certainly the 
moral turpitude of him who, actuated by 
express malice, repeats to others a story al- 
ready abroad in the community, and in the 
mouths of men, is not so great as that of him 
who, actuated by express malice, fabricates 
and concocts, and publishes to the commu- 
nity an hitherto unheard of tale of crime, 
having no foundation whatever for it. Itisa 
wrong for which punishment should be 1n- 
flicted to circulate the falsehood of another, 
when done with a malicious purpose. But 
when this is proved without other proof of its 
origin, the jury are entitled to infer that the 
one who is proven to have spoken the words, 
was the originator of them. This is the rule 
of the cases. Ought he not then be permitted 
to prove that, however guilty he may be of 
the offense of repeating what he has heard, 
still he is not guilty of the further and greater 
offense of having maliciously manufactured 
this damaging story out of the whole cloth? 
Having conceived for some reason, an ill 
feeling toward the plaintiff, he has found a 
story afloat in regard to this plaintiff and 
without investigating the truth or falsity 
thereof, he repeats it to another. This is a 
wrong for which he should be punished. But 
can any one think for a moment thatany jury 
would mete out to him the same punishment 
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as they would to the man who, conceiving 
the same ill will toward the plaintiff, has 
found that plaintiff the happy possessor of a 
reputation untarnished by the slightest sus- 
picion of guilt, and has maliciously set about 
to destroy that reputation, and to that end 
has invented from no foundation whatever, 
but entirely from his own imagination, a wil- 
ful and malicious story of a crime committed 
by him, and spread it abroad, throughout the 
community as a true account of an actual oc- 
currence? Surely there is a wide difference 
between the moral fault of these two, and the 
law which aims to do exact justice, nothing 
less and nothing more, should permit the jury 
to hear the facts which will show this differ- 
ence and not compel them to indiscriminately 
sentence together to the same punishment, 
the gossipy tale-bearer who repeats what is in 
the mouths of all, and the infamous villain, 
who craftily and deliberately manufactures a 
story which he knows to be false, and thereby 
blackens and besmirches the reputation of 
one whom no one ever before suspected of 
evil. To fail to so distinguish, is to fail to 
do justice to either. 


But on this branch of the case we may go 
further. Such evidence may do more than 
mitigate punitory damages ; it may completely 
disprove any ground for them whatever. The 
foundation of such damages is that there ex- 
ists malice in fact, over and above the malice 
implied by law from the slander. First, then, 
we must remember that after the slander is 
proven, the plaintiff, solely for the purpose of 
proving this malice in fact, and thus laying a 
foundation for punitory damages, may show 
that the slander has been repeated by him at 
other tithes and to other persons, or that he 
has uttered other and distinct slanders in re- 
gard to the plaintiff. Now, when such evi- 
dence is in, and an appearance of malice is 
thus raised up, it seems only fair and just, 
that the defendant should be permitted to re- 
but this appearance of malice by showing 
that he was not the author ofthe slander, but 
had heard it from his neighbor and had re- 
peated it on the street as a matter of news of 
which he had just learned. Such evidence 
would strongly tend to disprove any malice 
on his part, and would show that he had 
simply repeated what he had heard, without 
investigating the truth, as he ought first to 
have done. For this he should be made to 


a 





pay for the damage done, as for any negli- 
gent act resulting in damage, but on such 
proof as this the jury would be entirely jus- 
tified in finding that there was no express 
malice, and, therefore, restricting their ver- 
dict to the actual damage proved, while 
without such proof the conclusion might be 
irresistible, since the story now shown to be 
plainly false would be presumed to have 
started with him, that the author must have 
been moved by express malice of the worst 
kind to ever start such a story. The very 
nature of the charge, taken in connection with 
the proof of its falsity, may be such that no 
other conclusion can be possible than that 
the author of it must have propagated the 
story maliciously. Such being the fact, in 
order to rebut this presumption of malice, 
evidence ought to be received that the de- 
fendant did not originate the story, but only 
repeated what another told him. This is 
forcibly shown by an illustration in the opin- 
ion of Pennington J., in Cook v. Barcley.? 
Suppose a neighbor, the person for instance, 
while at my house should gravely inform me 
that another neighbor has been detected in 
some scandalous crime; soon after, others of 
good credit should drop in and relate the 
same story, and still later I should meet still 
another person, and while speaking of the 
news of the day, I should tell him of this 
story I had heard without relating to him 
from whom I had learned the fact. If after- 
ward it should turn out that. my informers 
and myself had all been made the cat’s paws 
of another’s malice, and I should be sued for 
slander, I could not set up these facts as a 
defense, and rightly so, for I ought to have 
ascertained the truth myself before giving the 
report further circulation, since my repeating 
the story might give it additional credence ; 
but every principle of reason and justice 
would require that the jury be permitted to 
consider all the facts and circumstances con- 
cerning the utterance by me, so. that after 
they had determined on the actual damage 
caused thereby, they might consider all the 
facts above related, in determining whether 
they shall award against me, in addition, 
punitory damages, as a punishment for the 
willful malice which they might justly conclude 
must have actuated him, who has outof whole 


21 Penn. (N. J.), 169, 8s. c., 2 Am. Dee. 343, 352. 











Vou. 33 


THE CENTRAL LAW JOURNAL 


381 





cloth invented and published so scandalous a 
tale. 

It seems quite plain, therefore, that so far 
as punitory damages are concerned, the jury 
ought to be permitted to consider such evi- 
dence, in determining whether they will award 
such damages at all, and also if they do 
award them, to assist in deciding what 
amount of such damages ought in justice to 
be given. 

Second. As to Compensatory Damages.— 
The theory of these damages is, that they 
shall be of such an amount as will repair or 
make whole the actual injury inflicted by the 
publication of the words; hence such evi- 
dence should be received as has a direct 
bearing upon the extent of such injury. As 
to punitory damages the sole inquiry was as 
to the intent, the quo animo of the defendant, 
regardless of the extent of the injury; as to 
compensatory damages, the inquiry must be 
as the extent of the injury regardless of 
the intention of the defendant, except so far 
as the intent, manifested to those hearing 
the words, may affect the extent of the in- 
jury. No evidence should, therefore, be 
received to mitigate compensatcry damages, 
which only shows that the words were spoken 
in good faith without intent to injure, for 
that does not lessen the injury ; but only such 
evidence should be received as tends to show 
that the actual damage2 caused is less than 
that which would be ordinarily presumed to 
follow from the speaking of the words 
charged. The purpose of evidence in miti- 
gation of compensatory damages is not, be- 
cause of some merit of the defendant, or 
demerit of the plaintiff, to reduce the amount 
of recovery below the amount of actual dam- 
ages suffered, but only to reduce it to that 
amount. With thisunderstanding then, ‘loes 
the evidence we are here discussing tend to 
show that the actual injury inflicted is in 
fact less than what the jury would ordinarily 
assume it to be, without such evidence? A 
moment’s reflection shows that such would be 
the effect of the evidence. If at the time the 


words were spoken, the community generally 
had already heard this same story, and the 
plaintiff’s reputation in that regard had al- 
ready become fixed, it is very plain that the 
damage caused by this latter repetition of the 
same old story must be less than if that speak- 
ing were the one which had in fact started : 








the story and given birth to thisinfamy which 
had so damaged the plaintiff's reputation. 
The distinction is, that at the time of the 
speaking relied upon, the plaintiff did not 
possess an untarnished reputation in that re- 
gard, but some one else before that had 
already injured it, so that at the time the de- 
fendant spoke the words, plaintiff did not 
have as valuable a reputation to lose as he 
would have had if these stories had not been 
already circulated abroad in the community ; 
and for that reason the words of the defend- 
ant could not have caused so great an injury 
to nis character as it then was, as they would 
have done, if his reputation at the time had 
been beyond suspicion. The defendant has 
injured the reputation of the plaintiff just so 
far as his repetition of the slander has given 
it greater credence, and has thus sunk the 
plaintiff into deeper infamy. For this he 
should pay; but since he did not originate 
the slander, he is not responsible for the bad 
reputation of the plaintiff before he himself 
spoke ill of him, and therefore, should not be 
required to repair that damage also. For 
redress for the bad reputation at the time of 
the defendant’s remark the plaintiff should 
lock to the one who has caused his reputation 
to be bad at that time; that is, to the one 
who originated the slander. The two inju- 
ries are entirely separate and distinct. The 
parties are different; they had nothing in 
common, they are not joint wrong-doers; 
they could not be joined in a suit together, 
but each would have to be sued separately. 
What justice is there then in compelling one 
to pay for the injury of both? It is as if one 
man should assault me and black one eye, 
and the next day another man should assault 
me and black the other eye. Plainly, I 
could recover of each on'y for the damage 
which he has done, not for that of both. The 
same rule should apply in slander. For the 
damaged reputation up to the time of the ut- 
terance by the defendant, the plaintiff should 
look alone to the author of the slander. He 
should be permitted to recover of the defend- 
ant, only for the increase of ill-repute which 
defendant’s words have brought to him by 
reason of the fact that his repetition of them 
has giventhem greater credence and wider 
circulation. To refuse such evidence is to 
place on the same footing one who in the 
presence of others reads aloud a scandalous 
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article in a newspaper, with the villainous 
conspirator who has manufactured the 
dastardly falsehood. As is well suggested in 
a Michigan case :* ‘‘The law is too discrimin- 
ating in meting out justice to lay itself open 
to the charge of so gross a blunder.’’ But 
suppose for a moment we accept the contrary 
doctrine, that no man should be permitted to 
escape a full liability for uttering slanderous 
words, by pleading that he only repeated the 
words of another, and what an anomaly we 
have! Suppose one man start.a slanderous 
story, and it becomes general town talk, and 
is discussed ‘and passes from mouth to mouth 
as any item of news. There may be fifty re- 
sponsible persons who have spoken it. Now, 
on this theory, each one of these may be sued 
separately and a judgment collected from 
each for the full amount of damage done by 
the whole slander, as if he were the author, 
and thus the plaintiff recover fifty times the 
amount of damage done him. Nay, more, 
suppose a judgment has been collected from 
the author for the full damage done by the 
original utterance, and all its repetitions, as 
is justly allowed, when the originator of a 
slander is sued, still these others who have 
ouly repeated this story, cannot set up this 
judgment as a bar, but must each in his turn 
pay the whole bill over again. Surely this is 
rendering compensatory judgment with a 
vengeance! We may well hesitate long be- 
fore accepting as sound law, any theory 
which would lead to such an absurdity. On 
this theory any worthless vagabond might 
cause stories to be put in circulation regard- 
ing himself, then stealthily lie in wait for 
some responsible citizen who might inadvert- 
ently speak of this report, and thus mulct 
him in a large amount of damages. It is 
indeed fortunate that so many courts have 
entered their determined protest against this 
line of decisions. 

The objections to the reception of such evi- 
dence seem to be so vague and uncertain, 
that it is hard to frame any answer to them. 
For the most part they seem to be that this 
evidence is in the nature of a justification and 
therefore inadmissible under a general denial, 
and also that it permits the slanderer to 
secretly disparage the reputation of a citizen, 
and then plead this damaged reputation as a 
partial defense when sued for the slander. 


3 Farr v. Rascc, 9 Mich. 353. 





In regard to the latter objection, it would 
seem sufficient to say that a thorough investi- 
gation of the facts of the case, such as ought 
to be given to every case of that kind, would 
be morally certain to circumvent any such 
cunningly laid plan, and besides convincing 
the jury of facts sufficient to justify a verdict 
for the full damage for all the injury done, 
would also furnish a sound basis for a very 
liberal allowance of punitory damages. One 
or two salutary verdicts of this kindin a 
community would be afar better remedy for 
any such anticipated abuses than would be a 
course of judicial decision which would open 
the door to fifty wrongs in trying to head off 
one, and that one only anticipated. As to 
the objection that this evidence is in the 
nature of a justification, and hence, inadmis- 
sible unless a justification is pleaded, it need 
only be said that while it may be in the nature 
of a justification, yet it could not be offered 
under aplea of justification, since on that 
issue it would be only hearsay. Itis not a 
justification, nor is it offered as such, and if 
there should be any danger of the jury con- 
sidering it as such, the court should charge 
them that this evidence is to be considered 
only on the question of damages. Itis a 
matter of daily occurrence for evidence to be 
received on one point, which is entirely inad- 
missible on another issue in the case, and for 
the court, in his charge, to instruct the jury 
against its improper use. 

The rule is well settled that in libel suits, 
evidence that the article was copied from 
another paper is admissible in mitigation of 
damages.‘ It is difficult to see why any dis- 
tinction should be made in this respect be- 
tween cases of libel and cases of slander. 


Cuarre B. Birp. 
Seattle, Wash. 


4 Hewett v. Pioneer Press. Co., 23 Minn. 178; 8s. C., 
23 Am. Rep. 680; Eviston v. Cramer, 54 Wis. 220. 








MUNICIPAL CORPORATION—POLICE POWER— 
ORDINANCES. 


CITY OF RICHMOND V. DUDLEY. ° 


Supreme Court of Indiana, September 17, 1891. 


A city ordinance regulating the storage of inflam- 
mable and explosive oils and requiring the owner to 
secure the permission of the common council, to be 
granted or refused in their discretion, which permis- 
gion shall at all times be subject to revocation, at the 











VoL. 33 


THE CENTRAL LAW JOURNAL 





383 








eption of the council, is void as vesting the council 
with a power of arbitrary discrimination between 
eitizens. 


MILLER, J.: This was an action brought before 
the mayor of the city of Richmond against the 
appellee for the violation of a city ordinance re- 
gulating the storing and keeping of petroleum and 
other inflammable oils within the corporate limits. 
Judgment was rendered against the appellee be- 
fore the mayor, and the cause appealed to the 
Wayne circuit court. In that court demurrers 
were sustained to the several paragraphs of com- 
plaint, and judgment on the demurrer rendered 
against the appellant. The only question before 
us is asto the validity ofthe ordinance. The 
sections of the ordinance to which the objections 
are made as follows: ‘Section 1. Be it ordained 
by the common council of the city of Richmond 
that it shall be unlawful for any person to keep or 
store any petroleum, naphtha, benzine, gasoline, 
coal oil, orany inflammable or explosive oils, 
within the corporate limits of the city cf Rich- 
mond, in quantities greater than five barrels at a 
time, except as hereinafter provided. Sec. 2. Any 
person desiring to keep or store any of the oils or 
products mentioned in the first section of this or- 
dinance within the corporate limits of the city, in 
quantities greater than five barrels at a time, shall 
present a written petition to the common council, 
at a regular meeting thereof, setting forth an exact 
description of the location, premises, and build- 
ings on and in which it is proposed to keep and 
store such oils and products, and the manner and 
kind of vessels in which the same are to be kept, 
the kind of oils, and the purpose for which they 
are to be kept. See. 3. Upon the presentation of 
the petition, as provided in section two of this or- 
dinance, the common council may, if the location 
and buildings described in said petition, and the 
purpose and keeping of such oils and products, 
are deemed suitable and proper, and that the per- 
son presenting such petition isa proper person, 
grant such permission to the !person presenting 
such petition, to keep and store such oils and pro- 
ducts on the premises, andin the manner set forth 
in the petition, or in the manner which the coun- 
cil may direct, in quantities greater than five bar- 
rels at atime, which permission so granted may 
be revoked at any time at the option of the coun- 
cil; and the rights and privileges to be exercised 
by the person receiving such permission shall not 
be assignable or transferable by the person receiv- 
ing the same toany other person directly or 
indirectly, and any attempt so todo shall be 
deemed a revocation of all rights and privileges 
on the part of the person making the attempt.”’ 
Two objections are urged against the validity of 
this ordinance: (1) That it gives to the council 
the power to arbitrarily discriminate between 
citizens by giving the permiszion. to some and 
withholding it from others under similar condi- 
tions; and because it specifies no terms or condi- 
tions to be observed in the keeping or storing of 
such oils which could be complied with by al 





citizens alike. (2) That tbe ordinance is unrea- 
sonable, and isan undue restraint upon lawful 
trade and business. s 
The subject covered by the ordinance in question 
is clearly within the police power conferred by 
the charter upon the municipality. Section 3155, 
Rey. St. 1881, provides that the common council 
ofa city shall have power to make by-laws and 
ordinances not inconsistent with the law of the 
State, and necessary to carry out the objects of the 
corporation. The danger to be apprehended from 
the storing of large quantities of inflammable or 
explosive substances in large quantities within the 
limits of a city to life and property is so great as 
to invite legislative control of the same by the 
city government. The principal question in this 
case is whether or not the ordinance in question 
is a valid exercise of that power. It will be ob- 
served that this ordinance does not establish any 
general rule for the storage of substances proposed 
to be regulated; but reserves to itself, at regular 
meetings, the right to grant or refuse permission 
to keep and store such oils, dependent upon 
whether itat such time deems tae location and 
buildings suitable for such purpose, and the person 
presenting the petition ‘‘a proper person.”’ It 
further provides that the permission, when grant- 
ed, ‘* may be revoked at any time, at the option 
of the council.’’ Language better calculated to 
enable the common council to arbitrarily control 
the business, without any fixed or known rules, 
cannot well be imagined. The business of keep- 
ing, storing, and dealing in such oils is a legit- 
imate business, and every citizen has an inherent 
right to engage in the business upon equal terms 
with any other citizen. In the case of Bills v. City 
of Goshen, 117 Ind. 221, 20N. E. Rep. 115, an 
ordinance of the city requiring a license for carry- 
ing on the business of roller skating, and provid- 
ing that such license should be issued upon the 
payment into the city treasury of such sum of 
money ‘‘as the mayor or common council shall 
determine in each particular case,’? was held 
invalid; the objection being that a discretion was 
lodged in the mayor or common council in fixing 
the fee to be charged. In the opinion this lan- 
guage is quoted with approval from Horr & Bemis 
on Municipal, Police Ordinances: ‘+ The ordinance 
itself should specify every condition of the license, 
and the officer should be merely intrusted with the 
duty of issuing licenses.’’ In Yick Wo v. Hopkins, 
118 U.S. 356, 6 Sup. Ct. Rep. 1064, an ordinance 
of the city of San Francisco, prohibiting the carry- 
ing on of laundries without a permit from the 
board of supervisors, except in buildings con- 
structed of stone, was held invalid. The court 
say: ** It does not prescribe a rule and conditions 
for the regulation of the use of property for laun- 
dry purposes, to which all similarly situated may 
conform. It allows, with restriction, the use for 
such purposes of buildings of brick or stone; but 
as to wooden buildings—constituting nearly al 
these in previous use—it ivides the owners or 
occupiers into two classes, net having respect to 
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their personal character and qualifications for the 
business, nor the situation and nature and adap- 
tation of the buildings themselves, but merely by 
an arbitrary line, on one side of which are those 
who are permitted to persue their industry by the 
mere will and consent of the supervisors, and on 
the other those from whom that consent is with- 
held at their mere will and pleasure. And both 
classes are alike only inthis: that they are tenarts 
at will, under the supervisors, of their means or 
living.” In Baltimore v. Radecke, 49 Md. 217, an 
ordinance of the city of Baltimore prohibiting the 
use of steam-whistles without the permit of the 
mayor was held invalid. The objection to the 
ordinance was that it permitted him to exercise 
his own discretion in revoking a permit, without 
general rules to guide or control his action. In 
Barthet v. City of New Orleans, 24 Fed. Rep. 564, 
an ordivance was held invalid which made it un- 
lawful to maintain a slaughter-house, ** except 
permission be granted by the council of the city 
of New Orleans.”’ In State v. Mahner, 9 South. 
Rep. (La.) 480, an ordinance of the city of New 
Orleans forbidding the keeping of dairies within 
certain limits, except by the permission of the 
city council, was held tobe null and void. In 
City of Newton v. Belger, 143 Mass. 598, 10 N. E. 
Rep. 464, an ordinance which permitted the board 
of aldermen to exercise a discretion in granting 
or refusing a permit for the erection of buildings 
within a fire-district was held invalid. Or- 
dinances, apparently aimed at the ‘Salvation 
Army,” prohibiting marching through the public 
streets without first obtaining the consent of the 
mayor or common council, or some other specified 
officer, not containing regulations operating uni- 
formly on all processions, have been held invalid 
in Re Frazee, 63 Mich. 396,30 N. W. Rep. 72; 
Anderson v. City of Wellington, 40 Kan. 173, 19 
Pac. Rep. 719; City of Chicago v. Trotter (Ill.), 
26 N. E. Rep. 359. It seems from the foregoing 
authorities to be well established that municipal 
ordinances placing restrictions upon lawful con- 
duct or the lawful use of property must, in order 
to be valid, specify the rules and conditions to be 
observed in such conduct or business; and must 

. admit of the exercise of the privilege of all citi- 
zens alike who will comply with such rules and 
conditions; and must not admit of the exercise, 
or of an opportunity for the exercise, of any ar- 
bitrary discrimination by the municipal authori- 
ties between citizens who will so comply. We 
are of the opinion tkat the ordinance under con- 
sideration is objectionable for tbe reasons indicat- 
ed. Having arrived at a conclusion that will 
necessarily not only dispose of the case, but inval- 
idate the ordinance, we deem it unnecessary to 
pass upon the other objection to its validity. The 
ordinance, in its present form, cannot be enforced; 
and, if another one should be enacted, we must 
presume that the municipal autborities will, in 
their wisdom, enact a proper and reasonable 
ordinance. Judgment affirmed. 





Nore.—The limitations of the police power, whether 
exercised by the State or by a municipality, are not 
susceptible of adequate statement in general language. 
They can only be ascertained as said in Davidson v. 
New Orleans, 98 U. S. 104, “by a gradual process of 
judicial inclusion and exclusion as the cases presented 
for decision shall require.”’ So we find that it has 
been held that a municipality cannot, under the guise 
of regulating the conduct of a noxious, though lawful 
trade, discriminate between individuals, nor can it 
create a monopoly except under express grant of 
power from the legislature. Gale v. Kalamazoo, 23 
Mich. 344; Davenport v. Klienschmidt, 13 Pac. Rep. 
249, 6 Mont. 502; Bloomington v. Wahl, 46 III. 498; 
Saginan Gas Light Co. v. Saginan, 28 F.S. 529; Mayor 
v. Theme,7 Paige, 261; Tugman v. Chicago, 78 Ill. 
405; Jackson County Horse R. Co. v. Interstate 
Rapid Transit Co., 24 Fed. Rep. 306; Louisville v. 
Weibel, 1S. W. Rep. 605; Appeal of Meadville Fuel 
Gas Co ,4 Atl. Rep. 733; State v. Cincinnati Gas Co., 
18 Obio St. 262; Livestock Assn. v. Crescent Ciiy Co., 
1 Abb. U.S. 388. An ordinance by which the city of 
Cnicago designated a particular building for the 
slaughtering of all animals for sale or consumption in 
the city, and granted to the owners the exclusive 
right for a specified period of having all such animals 
slaughtered at their establishment, for a specific sum 
was held void as creating a monopoly. Chicago v. 
Rumpff, 45 Ill. 91. And so was an ordinance granting 
the exclusive privilege and franchise of running for 
hire, omnibusses for the purpose of conveying persons 
and baggage to and from the hotels, steam-boat land- 
ings and railroad stations. Logan vy. Pyne, 43 Iowa, 
524. 

Nor willa regulation of a lawful trade, or of the 
lawful use of property, which isin contravention of 
common right, be held valid if it extend beyond the 
necessities of the particular case or is unreasonable. 
Thus, though a towu may protect the public health by 
preventing the burial of the dead in the centers of 
population, an ordinance which prohibited interments 
anywhere in the limits of the town, which extended 
many miles into the country, was held void. Austin 
v. Murray, 16 Pick. 121. So, of an ordinance prohib- 
iting the renting of any premises within the city limits 
to prostitutes without reference to the purpose for 
which they were to be used. Milliken v. Weatherford, 
54 Tex. 189, See also, State v. Fisher, 52 Mo. 172; 
State v. Mott, 61 Md! 297; Mayor v. Yuille, 3 Ala. 137; 
People v. City of Rochester, 44 Hun, 166. Buta city 
ordinance of the city of Milwaukee, prohibiting own- 
ers of city lots along the shore of Lake Michigan from 
removing sand therefrom, passed for the proteciion of 
the city from inundation, and for the preservation of 
the harbor, will not be declared void, as unreasonable 
on its face. Clasen v. Milwaukee, 30 Wis. 316. 

It is the inalienable right of the citizen to pursue 
his lawful calling, subject to proper regulations, and 
an attempt to exclude him from it under the guise of 
regulation will be beld void as unreasonable. An 
ordinance making it an offense to carry on a laundry, 
where clothes are washed for hire, in certain portions 
of the city set out by metes and bounds, and includ- 
ing all the habitable territory, the rest being uninhab- 
itable marshes and sloughs, is invalid. Re Tie Loy, 26 
Fed. Rep. 611. So, an ordinance of a town prohibiting 
all persons, except its own inhabitants, from taking 
shell-fish in a navigable river, isin contravention of 
common right and void. Hayden v. Noyes, 5 Conn. 
391. 

The exercise of the police power is a legislative 
function, and such it bas been repeatedly held cannot 
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be delegated to otbers. Dillon Mun. Corp. § 96; 
People v. County officers of St. Clair, 15 Mich. 85; 
Thompson vy. Schermerhorn, 6 N. Y. 92, 55 Am. Dec. 
385; Smith v. Duncan, 77 Ind. 95; Foss v. City of 
Chicago, 56 Ill. 354; Birdsall v. Clark, 73 N. Y. 73. 
Consequently, under the guise of regulating or licens- 
ing a particular occupation, 1t cannot make the rights 
ofthe individual, dependent upon the discretion of 
some other office or age? Darling v. City of St 
Paul, 19 Minn. 389; Day v. Greene, 4 Cush. 433; Peo- 
ple v. Davis, 15 Hun, 209. In re Quong Woo, 13 Fed. 
Rep. 229, a city ordinance making it unlawful to 
maintain a laundry within certain limits without first 
having obtained the consent of the board of super- 
visors, which shall only be granted upon the recom- 
mendation of not less than twelve citizens in the block 
in which the laundry is proposed to be established, 
was held void. In State Center v. Barenstein, 66 Lowa 
249, an ordinance requiring peddlers to pay a Jicense 
fee of “not less than one nor more than twenty-five 
dollars in the discretion of the mayor,” was held void 
on the ground that, by allowing the mayor to fix the 
the time, it amounted to a delegation to him of 
the power vested in the council to regulate and license 
peddlers. Butin the earlier case of Decorah v. Dun- 
stan, 38 Iowa, 96, the same court held that where an 
incorporated town is given power to regulate and 
license “‘transient merchants,” and “to pass all ordi- 
nances hecessary to exercise the authority granted,” an 
ordinance authorizing the mayor to fix the amount of 
the license within a specified sum, the ordinance was 
held not invalid as being an unauthorized delegation 
of power. See, also, Burlington v. Putman Ins. Co., 31 
Iowa, 102. Under a statute authorizing a city council 
to grant saloon licenses, an ordinance directing the 
mayor to issue the licenses to certain persons upon the 
performance of certain conditions, is not a delegation 
to the mayor of the power of the council. Swarth v. 
People, 109 Ill. 621. See, also, Re Bickerstaff, 11 Pac: 
tep. 395, 70 Cal. 40, holding that an ordinance which 
requires an application for a liquor license to be ac- 
companied by a certificate of five reputable citizens to 
the good character of the appiicant does not amount 
to a delegation of authority to issue the license to the 
five persons who sign the certificate; and citing Hx 
parte Guerrero, 10 Pac. 261, 69 Cal. 88; People v. 
Myers, 95 N. Y. 223; Metropolitan Board v. Banet, 34 
N. Y. 657; Whitten v. Mayor, 438 Ga. 421; Muller v. 
Commissioners, 89 N. C. 171: Leighton v. Mowry, 76 
Va. 865. Wma. L. MURFREE, Jr. 
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Here is an important head note in aScotch case: 
‘* The defender, seeing a cat running past ina public 
street, called toadog beside him to ‘seize it.’ The 
dog accordingly gave chase to catch the cat, and in 
doing so knocked down and injured a child. Held, 
that the defender, in setting a dog to chase a cat 
through the street, acted negligently and without due 
care for passers-by, and was found liable in dam- 
ages.’"—Law Times. 


Not long ago ajury went out early in the day ona 
simple case, and when it came near the time for the 
court to adjourn, bis honor sent for the jury, and 
asked the foreman if they required any further in- 
struction. ‘*We need no instruction, your honor,” re- 
plied the foreman, ‘‘but here are eleven pig-headed 
men who won’t agree to anything.” 
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1. APPEAL—Bill of Exceptions—Failure to Sign.—Ex- 
cuses. for the failure of the judge before whom a cause 
was tried to sign a bill of exceptions, which is not 
signed, cannot be considered as a reason for sustaining 
the bill.—Jewett v. Osborne, Neb., 49 N. W. Rep. 774. 


2. APPEAL—Incomplete Abstract.—On appea) in a suit 
in equity which is to be tried anew on all the evidence, 
where appellee files an abstract of additional evidence, 
but states that the two abstracts do not contain el] the 
evidence and the statement is not denied by appellant 
it will be taken as true, and the supreme court will not 
consider the cause.—Goode v. Stearns, Iowa, 49N. W. 
Rep. 842. 


3. ASSAULT AND BaTTERY —Evidence.—I» an action for 
assault and battery, where it isshown that defendant 
assaulted plaintiff, a boy, of 13,0n the street, it is not 
competent for plaintiff to show that at the time of the 
assault the by-standers asked a policeman to arrest 
defendant, and threatened personal violence to him, 
(defendant) ; nor is it competent for the by standers to. 
testify as to what they thought of the assault, and what 
they said or did in consequence of it.—Kuhn v. Freund 
Mich., 49 N. W. Rep. 867. 


4. BANKRUPTCY—Discharge.—Under Rev. St. U. 8. § 
5110, cl. 2, concerning bankruptcy, which provides that 
no discharge shall be grunted if the bankrupt has con 
cealed any writings relating to bis estate, a specifica- 
tion, filed in opposition to the discharge of a bankrupt. 
whick charges that he has concealed from his assignee 
“certain papers” relating to judgments obtained against 
him prior to his adjudication “the papers” so concealed 
being a receipt of one Sfor the notes on which the 
judgments were recovered, is insufficient, in that it is 
vague and uncertain.—Jn re Carrier, U. 8. D. C. (Penn.), 
47 Fed. Rep. 438 


5. BASTARDY — Examination of Complainant. — The 
provision of statute that, upon a compluint of bastardy 
by an unmarried woman to a justice of the peace that 
she is pregnant, or has been delivered of a child, charg- 
ing a putative father of the offense the defendant shall 
be arrested, and brought to answer, requires the justice 
to examine the complainant under oath touching her 
complaint, which examination is to be reduced to writ- 
ing, are provisions for the protection of defendants, 
and may be waived without prejudice to their defense. 
—Stricker v. Grass, Neb., 49 N. W. Rep. 804. 

6. BUILDING ASSOCIATIONS— Rights of Members.—Un- 
der the terms and conditions of a certificate of mem- 
bership in the defendant ass ociation, and of ownership 
of its stock a member is not entitled to reduce his stock 
and demand a new certificate tor a less number of 
shares until he has paid all ues in arrears on the old 
certificate.— Eaton v. American Building G Loan Ass'n 
Minn., 49 N. W. Rep. 865. 
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7. CARRIERS—Injuries to P. gera.—A p ger on 
a freight train wished to get off at a station where the 
train was accustomed to slowing up, so that passengers 
could alight without danger. On this occasion the 
train did not slacken at the station, and shortly after 
passing it the passenger jumped therefrom, and re- 
ceived injuries which caused his death: Held, in an 
action by his administratrix, that deceased’s contribu- 
tory negligence would defeat a recovery.— Brown v. 
Chicago, etc. R. Co., Wis., 49 N. W. Rep. 807. 


8. CHATTEL MORTGAGES—Priorities.—Where a chattel 
mortgage is declared valid for part only of the mort- 
gage debt, the holder of a valid second mortgage on 
the same property is entitled to the benefit of the 
amount of the reduction of the first mortgage debt, as 
against the mortgagor’s creditors, who proceed by gar- 
nishment to test the validity of such mortgages.— Hib- 
bard, Spencer, Bartlett G Co. v. Cribb, Wis., 49 N. W. Rep. 
823. 

9. CHINESE EXCLUSION ACT— Deporation.—Where a 
Chinese person has been convicted of being unlaw- 
fully in the United States, and the evidence shows that 
he entered the United States from Canada, after having 
been in that country for a time, he must be returned to 
Canada, under the act which provides that such per- 
son shall be removed to “the country whence he came.” 
—In re Mah Wong Gee, U. 8. D. OC. (Vt.), 47 Fed. Rep. 433. 


10. CHINESE EXCLUSION AcT — Evidence of Former 
Residence.—Where a Chinamen arrested for being in 
the United States unlawfully is idertified as a man who 
has been in the United States for several years, and de- 
fendant testifies that he came to the United States long 
prior to the passage of the exclusion act, and his testi- 
mony shows a knowledge of places in the United States, 
and events which have occurred during the past i0 
years, it is sufficient to overcome presumptions arising 
from the fact that he was found near the border line, 
and was a stranger to the officers who made the arrest. 
— United States v. Jim, U. 8. D.C. (Wash.), 47 Fed. Rep, 
431. 

11. CLAIM AGAINST STATE—Constitutional Law.—Laws. 
N. Y. 1870, ch. 321, providing that the canal appraisers 
shall have jurisdiction to hear and determine any claim 
for damages resulting from the negligence of any State 
officer in charge or the canals, or from any accident 
connected therewith, and that such claims shall be filed 
“in the office” ofthe appraisers, requires, in order to 
constitute and establish the jurisdictional fact of the 
filing that they be delivered in the office itself, and not 
sent through the mail.—Gates v. State, N. Y.,28N.E. 
Rep. 373. 

12. CONSTITUTIONAL LAW—Titles of Local Laws.—Act. 
Wis. April 9, 1867, entitled “An act to exempt certain 
lands from taxation,”and relating to those dedicated 
by congress in 1864 to aid in constructing a military 
road, is not repugnant to Const. Wis. art. 4, § 18, which 
provides that no private no‘local law shall embrace 
more than one subject and that shall be expressed in 
the title. — Winslow v. Board of Supervisors of Oconto 
County, U. 8. C. C. (Wis.), 47 Fed. Rep. 420. 


13. COPYRIGHT—Infringement— Public.—Complainants 
published the enlarged ‘edition of Webster’s Dictionary 
of 1864. Defendants published the “Famous Reprint” 
of the edition of 1847, but ommitted a part of the pref- 
ace, so that it was uncertain of which edition it was a 
reprint. Defendants, by their advertisements, repre- 
sented also that their edition, which sold for $1.45, was 
a copy of a book that had sold at from $12 to $15 for 20 
years, whereas the fact was that the edition of 1847 had 
been out ofjprint during 'that‘time, and the edition of 
1864 was the only one that had been on the market: 
Held, that the billj disclosed’ adequate cause for com- 
plaint, in view of the allegations that the public had 
been deceived, and the}complainants had sustained 
damage.— Merriam v. Famous Shoe ¢ Clothing Co., U. 8. C. 
C. (Mo.), 47 Fed. Rep. 411. 


14. CouNTY BOARDS — Issuing Warrants.—A county 
board cannot lawfully incur .an jindebtedness against 








the county in excess of the taxes levied for the current 
year, nor can it issue warrants in any one year exceed- 
ing in the aggregate 85 per cent. of the levy, unless there 
is money in the treasury for the payment ofthe same.— 
State v. Weir, Neb., 49 N. W. Rep. 785. 

15. COUNTY SUPERVISORS—Voting Salary to Sheriff.— 
How. St. Mich. § 9055, providing that the sheriff shall 
receive certain fees for every person committed or dis- 
charged or taken before a court for examination or to 
jail, and that “for other services not herein specially 
provided” he shall receive “such sums as may be al- 
lowed by the board of supervisors,” does not authorize 
the board to vote him a lump salary “as jailer,” with- 
out in any wise restricting his usual fees; but only, if he 
performs services not specially provided for, to allow 
him such compensation as they may deem proper, after 
they are rendered.—Plummer v. Township of Edwards, 
Mich., 49 N. W. Rep. 876. 

16. COUNTY TREASURER—Loans of Public Funds.—Un- 
der section 124, Crim. Code, a civil action by the county 
or a tax payer against a county treasurer for the re- 
cevery of interest on public money loaned, or the net 
proceeds of banking and real estate by the use of pub- 
lic money, will not lie prior to the act of 1891. Section 6, 
ch. 50, Wheeler, St. 372a.— Wayne County v. Bressler, Neb., 
49 N. W. Rep. 482. 

17. CRIMINAL Law — Homicide—Manslaughter.—One 
who goes to another’s house, where the intimates are 
quiet and inoffensive, and, with pistol in hand, origi- 
nates a difficulty, and undertakes to intimidate them, 
and by his conduct causes a person to shoot him, is 
guilty of voluntary manslaughter, if after being shot, 
ne pursues and kills such person.— Main v. Commonwealth, 
Ky., 178. W. Rep. 206. 

18. CRIMINAL PRACTICE— Admission to Bail.—Where 
petitioner’s conviction of murder was reversed, with 
orders for a new trial, and he was admitted to bail, a 
writ of mandamus will be denied, to admit him to bail 
during the progress of the second trial.— Auli v. Reilly, 
Mich., 49 N. W. Rep. 869. 

19. CRIMINAL PRACTICE—False Swearing—Grand Juror 
as Witness.—Bullitt’s Crim. Code Ky. § 113, providing 
that a member of the grand jury may be required to 
disclose the testimeny of a witness exumined before 
the grand jury on a prosecution of the witness for ‘“‘per- 
jury” does not make such testimony admissible on a 
trial for the statutory offense of false swearing before a 
grand jury, which is a distinct offense from that of 
perjury.—Commonwealth v. Scowden, Ky.,178. W. Rep. 
205. 


20. DEED-— By Wife—Intimidation by Hasband.—In the 
absence of any fraud or inadequacy of price or notice 
on the part of a grantee , he cannot be held responsible 
for the conduct of the husband of tbe grantor in intimi- 
dating her to execute the deed.— Fightmaster v. Levi, Ky., 
178. W. Rep. 195. 

21. DEED—Roads as Boundaries.—Where one lays out 
a road wholly on his own land, but upon the extreme 
margin of it, and thereafter conveys the land, bound- 
ing it at that point “along said road,” the fee to the 
whole road passes to the grantee, and therefore, on the 
abandonment of the road as a highway, all the land 
thereof becomes a parcel of the grantee’s property.— 
Haberman v. Baker, N. Y., 28 N. E. Rep. 370. 

22. FINES — Disposition — Constitutional Law. — In 
Const. Wis. art. 10,§ 2, which provides that the clear 
proceeds of all fines collected for any breach of the 
penal laws shall go into the school funds, the words 
“clear proceeds” mean the amount left of such fines 
after making authorized deductions; and Laws Wis. 
1891, ch. 351, is not unconstitutional, which provides 
that of all fines imposed for the unlawful killing of wild 
game two thirds shall go to the person informing of the 
offense, and one-third shall be covered into the school 
fund.— State v. De Lano, Wis., 49 N. W. Rep. 808. 

23. FISHERY LAW—Violation.— Laws N. Y. 1879, ch. 534, 
§ 23, as amended by Laws 1884, ch. 127, which prohibits 
the taking of any fish, except suckers and some other 
varieties, in any of the fresh waters of the State, in an 
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other manner than by angling, will not be construed as 
prohibiting the catching of suckers witha net in any 
fresh-water stream within the State, because subse- 
quent portions of the section expressly designate 
certain streams in which such catching shall be lawful. 
—People v. Tanner, N. Y.28 N. E. Rep. 364. 

24. FRAUDULENT CONVEYANCES.—An instruction re- 
quested, by which the jury were told that, if they should 
find from the evidence that, at the time the stock of 
goods in controversy was sold by T K H to this plaint- 
iff, said stock was sold for a sum much less than the 
real value of the same, such fact, if it be a fact, would 
be a strong badge of fraud, held, rightly refused.— Davis 
v. Getchell, Neb., 49 N. W. Rep. 776. . 

25. HiGHways—Powers of Committee.—Under Rev. 

' St. Wis. § 1302, which provides that the committee ap- 
pointed by the county board of supervisors in laying 
outa highway must report its doings to the board, 
whose duty it is to make the order laying out the high- 
way, a highway laid out by order of the committee is 
illegal, notwithstanding section 1300 provides that all 
the powers of the board may be exercised by such com- 
mittee.— Gillett v. McGonigal, Wis., 49 N. W. Rep. 814. 

26. INSURANCE— Removal of Insured Property.—The 
fact that atank containing oil insured against fire was 
carried four or five hundred feet from its original loca- 
tion, as described in the policy, but not off the premises 
occupied by the assured, does not relieve the under- 
writer from liability for a subsequent loss by fire; since 
the location of the tank, as given in the policy, can be 
regarded only as descriptive, and not as a warranty.— 
Western ¢ Atl. Pipe-Lines v. Home Ins. Co., Penn., 22 Atl. 
Rep. 654. 

27. INTOXICATING LIQUORS—Druggist’s License.—Un- 
der Gen. 8t. Conn. § 3048, declaring that the term “‘spirit- 
uous and intoxicating liquors,” as used in the chapter 
regulating the sale thereof, shall be held to include all 
“mixed liquors,” and all “mixed liquor of which a part 
is spirituous and intoxicating,” liquors, spirituous and 
intoxicating in their nature, do not lose their identity 
when compounded with drugs or chemicals, for use as 
medicine, or in commerce or the arts.—State v. Gray, 
Conn., 22 Atl. Rep. 675. 

28. JUDGMENT—Res Judicata.—A judgment of the cir- 
cuit court of the United States, which dismisses the 
bill of a State to restrain a railroad company from 
erecting a bridge across a sound between it and another 
State on the ground that authority therefor is confer- 
red by an act of congress, is a bar to a subsequent ac- 
tion in ejectment by the same State against the same 
defendants in the same court with respect to the land 
occupied by a pier of the said bridge.—State v. Boller, 
U. 8. C. C. (N. J.), 47 Fed. Rep. 415. 

29. JUDGMENT BY CONFESSION—Action on, in Another 
State.—An action may be maintained in the courts of 
New York on a judgment by confession entered in a 
court of common pleas of Pennsylvania, where the 
parties then resided, though no process was served on 
defendant, nor any personal appearance was made by 
him, nor any declaration was ever filed, since the ap 
pearance, on the entry of judgment, of the agent ap- 
pointed by defendant in his warrant of attorney, con- 
stitutes an appearance by defendant, and gives the 
court jurisdiction to render a judgment against him to 
the effect authorized by the warrant.— Teel v. Yost, N. 
Y., 28 N. E. Rep. 353. 

80. MASTER AND SERVANT—Injury—Contributory Neg- 
ligence.—Where plaintiff had been engaged by defend- 
ant for several years in attending to switch-lamps in its 
yard, and while so employed, and standing upon one of 
its tracks, was struck by a car which he knew to be 
switching close to him, his negligence will defeat a re- 
covery, although defendant’s custom was to switch the 
car onto a track other than the one plaintiff was on, and 
he, relying upon such custom, was paying no attention 
to the moving car.— Collins v. Burlington etc. Ry. Co.,lowa, 
49 N. W. Rep. 848. 

81. MECHANIC’s LIEN—Material Furnished Railroad 
Contractor.—Lumber sold to a subcontractor on a rali- 





way, for the erection of shanties tor his employees and 
stables for his teams, is not within the statute granting 
a lien for labor performed or material furnished in the 
construction, repair, and equipment of the railroad, 
and gives no right of action against the railway com- 
pany.—Stewart Chute Lumber Co. v. Missouri Pac. Ry. 
Co., Neb., 49 N. W. Rep. 769. 


32. MUTUAL BENEFIT INSURANCE—Rejection of Claim.— 
A mutual benefit society’s laws provided that the so- 
ciety had power to pass on any claim for a death loss, 
and that its decision on any such claim should be final, 
and that no suit at law or in equity, should be brought 
on such claim. Plaintiff’s husband became a member 
of the society,and held an endowment certificate, which, 
upon his death while a member in good standing, would 
entitle plaintiff to receive a certain amount. After her 
husband’s death, plaintiff presented her claim to the 
society, which, after a hearing, was rejected: Held, in 
an action by her on the certificate, where no charge 
was made that the society acted fraudulently, or con- 
trary to its rules, that its decision was final.—Canfield v. 
Great Camp of Knights of the Maccabees, Mich., 49 N. W. 
Rep. 875. 


33. NEGLIGENCE—Defective Bridges.—Plaintiff’s horse 
took fright at a logconstituting part of the approach 
to a bridge, and plaintiff was injured by being thrown 
over the edge of the bridge where defendant had neg- 
lected to maintain a proper railing: Aeld, that the log 
formed part of the bridge, and the fright of the horse 
did not relieve the defendant from liability for failing 
to keep the bridge in proper repair.— Board, etc. v. Sisson, 
Ind., 28 N. E. Rep. 374. 


34. NEGLIGENCE OF INDEPENDENT CONTRACTOR.—In the 
construction of one of defendant’s telegraph lines, a 
hole dug for one of the posts in a public street was left 
unguarded at night, and plaintiff sustained injuries by 
failing therein. The line was building under a contract 
with a railroad company, which was to furnish all la- 
bor except a foreman, and defendant did not expressly 
agree to furnish the foreman. The foreman on the con- 
tract was employed by the railroad company, and from 
it received his instructions and his pay, and had full 
charge of digging holes and setting posts: Held, that 
defendant was not liable. — Hackett v. Western Union 
Tel. Co., Wis., 49 N. W. Rep. 822. 


35. NEGOTIABLE INSTRUMENT—Reissue.—One of two 
joint makers of a note cannot, after taking it up, reissue 
it.— Stevens v. Hannon, Mich., 49 N. W. Rep. 874. 

36. PARTNERSHIP.—W and O having dissolved part- 
nership in the banking business under the name of “W 
& O,” the business was continued under the firm name 
of“W & Co.,” it being generally understood that A, a 
a brother of W, and an employee in the bank, became a 
partner. A not only did not deny that he was a partner 
but on several occasions stated that jie was. He was 
present, and made no objection when W ordered the 
fact of their partnership to be published in a news- 
paper, which was done; and he did other acts in carry- 
ing on the business to cause the belief that he was a part- 
ner: Held, that not only was A estopped to deny the 
partnership, but the jury were warranted in finding its 
existence as a fact.— Wright v. Weimeister, Mich., 49 N. W. 
Rep. 870. 

37. PARTNERSHIP — Accounting.—Where one of two 
partners was employed by athird person on a salary, 
which he did not put into the partne: ship business, the 
other, who devoted his whole service to the joint busi- 
ness is entitled to pay for such services without any 
agreement therefor.—Morris v. Griffin, lowa, 49 N. W. 
Rep. 846. 

38. PARTNERSHIP—Assignment for Benefit of Creditors. 
—The assignees for the benefit of creditors of a deceased 
partner, under an assignment which did not purport to 
convey any firm property, have no right to the firm as- 
sets as against an officer who seizes the same under at- 
tachment in an action against the surviving partner as 
such by creditors of the firm -Van Kleek v. McCabe, 
Mich., 49 N. W. Rep. 872. 
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39. PARTNERSHIP IN REAL EsTaTE.—There may bea 
partnership between parties to deal in lands; and the 
existence and terms thereof, by the great weight of au- 
thority, may be establizhed by parol testimony, where 
the proof is clear. An agreement between A and B to 
speculate in land titles, and divide the profits,in no 
wise conflicts with the statute of frauds, as no estate or 
interest in land has been granted, assigned, or declared. 
—McElroy v. Swope, U. 8. C. C. (Mo.), 47 Fed. Rep. 380. 


40. PLEADING—Aflidavit of Defense.—In an action for 
the contract price of a horse sold to defendant by 
plaintiff as administrator, plaintiff’s verified statement 
of claim alleged the sale, the price agreed on, and its 
non payment. The affidavit of defense alleged that de- 
fendant had a complete defense to plaintiff’s claim, 
and then averred that the sale was made at the price 
stated, but under an agreement that the purchase 
money should be applied on a claim due defendant by 
plaintiff's intestate: Held, that a non suit on the plead- 
ings was error, since the sale and price were admitted 
under the ruie of court in Pennsylvania, providing that 
items of ciaim and material averments of fact in piaint- 
iff’s verified statement, which are not denied by de- 
fendant by affidavit, shall be taken as admitted.—Neely 
v. Bair, Penn., 22 Atl. Rep. 673. 


41. PROCESS — Service — Residence of Defendant.— 
Where a man leaves his family in Iowa, and goes to 
another State, where he engages in business, intending 
to make such other State his permanent home, and to 
bring his family there, such State is his residence, with- 
in the Iowa statute providing for service of original 
notices of actions by copy delivered to a member of de 
fendant’s family at his usual place of residence, and 
service of such notice ov leaving a copy with his wife in 
Iowa does not give jurisdiction.—Schlawig v. De Peyster, 
Iowa, 49 N. W. Rep. 843. 


42. PRINCIPAL AND AGENT—Ratification of Agent’s 
Acts.—A principal, if he receives and retains notes 
which were obtained by his agent under certain stipu- 
lations, is bound by the stipulations, though they were 
unauthorized.— Wheeler § Wilson Manuf’g Co. v. Aughey, 
Penn., 22 Atl. Rep. 668. 


43. PUBLIC LAND—Patent Obtained by Fraud.—Where 
a patent issued in pursuance of Act Cong. June 2, 1858, 
relating to the location of private land grants, was ob- 
tained through fraud, and ran to the patentee and his 
legal representatives, heirs of the rightful owners have 
no remedy at law to recover land obtained through 
certificates of location issued under such patent.— 
Walker v. Daly, Wis., 49 N. W. Rep. 812 


44. QUO WARRANTO—Procedure.— In proceedings in quo 
warranto the respondent must answer precisely by 
what statutory authority he exercises the functions of 
an office.— State v. Tillma, Neb., 49 N. W. Rep. 806. 

45. RAILROAD COMPANIES—Failure to Construct Fen 
ces.—There being no common law obligation for a rail- 
road to build a fence along its line, but it being obliged 
by statute to build half of tne fence after notice, as in 
the case of persons owning adjoining lands, damages 
cannot be recovered against a railroad for failure to 
construct a fence, though it has refused to do so after 
notice, where plaintiff does not aver a construction of, 
or offer to construct, his half of the fence.—Hall v. Trus 
ees of Cincinnati Southern Ry., Ky., 178. W. Rep. 207. 

46. RAILROAD COMPANIES—Frightening Horse.—Plaint- 
iff was lawfully upon defendant’s depot grounds, un- 
loading corn intoacrib which was near two highway 
crossings, when defendant’s engine passed without 
signal, and frightened plaintiff's team, causing them to 
run away and injure plaintiff. Acts 20th Gen. assem. 
Iowa, ch. 104, provides that no railroad engine shall ap- 
proach a highway crossing without giving a signal, and 
makes the neglect to give such signal a misdemeanor: 
Heid, that defendant was liavle, although plaintiff was 
not attempting to use such crossing.—Lonergrenv. Illi- 
nois Cent. Ry. Co., lowa, 49 N. W. Rep. 852. 

47. RAILROAD COMPANIES — Subscription to Stock.— 
nder Rev. St. Wis. 1878, ch. 87, relative to railroads, 





providing by section 1820 that as soon as the incorpora- 
tion of a railsoad company is complete, it shall possess 
all the powers and privileges conferred by the charter, 
and by section by 1826 that it may increase its stock by 
atwo thirds vote, and by section 1824 that it may make 
assessments on the capital stock, the common law rules 
that a material alteration ofthe charter of a corpora- 
tion, without the consent of a stockholder, would re- 
lieve him from liability on his stock, and that assess- 
ments for general purposes could not be made until all 
the capital stock had been subscribed, are not appli- 
cable to an increase in the stock or an assessment in 
the manner provided by law at the time the corporation 
wag organized.— Port Edwards, etc. Ry. Cv. v. Arpin, Wis., 
49 N. W. Rep. 828. 


48. STATUTE — Appropriation of Public Money. — 
Whether or not money appropriated by the legislature 
was intended for a public ur a private purpose must be 
determined from the statute itself, and from such con 
siderations as the court.can judicially notice, and it is 
not competent to take proof and determine the ques- 
tion as a matter of fact.— Waterloo Woolen Manuf’g Co. v. 
Shanahan, N. Y., 28 N. E. Rep. 358. 


49. TaX- DEED—Record.—Rev. St. Wis. § 759, provides 
that a register of deeds shall keep a general index, in 
which shall be entered alphabetically the names of 
grantors, and that such register shall make correct 
entries therein of all instruments received for record: 
Held, in ejectment by one claiming under tax-deeds, 
that, where the deeds had not been indexed under the 
names of the grantors, their offer inevidence was prop- 
erly rejected.— Ailes v. Atlee, Wis., 49 N. W. Rep. 816. 


50. TAX DEED—Recording.—A recorded tax deed, valid 
upon its face of wild and unoccupied land, carries con- 
structive possession of such land. The recording of 
the deed is such an assertion of title by the grantee as 
to authorize ejectment by the original owner.— Cornell 
University v. Mead, Wis., 49 N. W. Rep. 819. 


51. TAX SALE—Redemption.—Under Code Iowa, § 892, 
which provides that, where the rea! estate of a minor is 
sold for taxes, he may redeem the same at any time 
within a year after such disability is removed, a minor 
must have been the owner of such real estate at the 
time of the sale in order to entitie him to redeem.—Pear- 
sons v. American Investment Co., lowa, 49 N. W. Rep. 853. 


25. WHEATINSPECTION — Interstate Commerce.—Act. 
N. Dak. 1896, ch. 188, § 5, provides that it shall be the duty 
of every public warehouseman to receive for storage 
any grain, dry and in a suitable condition; that such 
grain in all cases be inspected and graded by duly-at- 
thorized inspectors, ete. Section 32 provides that “the 
charge for the inspection of grain sll! be and consti-° 
tute a lien on the grain so inspected, and when such 
grain is io transit the charges shall be treated as ad- 
vance charges, to be paid by the common Carrier in 
whose possession the same is at the time of inspection :” 
Held, that the words “in transit,” in section 32, did not 
apply to interstate shipments, and that inspectors could 
not require common carries to open cars containing 
wheat consigned to other States for inspection at State 
lines.— Great Northern Ry. Co. v. Walsh, U. S. C. C. (N. 
Dak ), 47 Fed. Rep. 406. 

53. WILL—Joint Will—Validity.— A joint will executed 
by two brothers, revocable at the will! of either, is valid. 
—Hill v. Harding, Ky., 178. W. Rep. 199. 

54. WOMEN AS DFPUTY- CLERKS.—Const. Mich. art. 10, 
§ 3, provides that in each county there shall be chosen 
by the electors thereof a county clerk. How. St. Mich. 
§ 573, authorizes the county clerk to appoint oné or 
more Geputies, one of whom shall be designated in the 
appointment as the successor of the clerk in case of 
vacancy. Section 674 provides that, in case of vacancy 
in the office of clerk by death, the deputies shall sever 
ally perform the duty of clerk until the vacancy is filled. 
Held, that a woman might be appointed a deputy, she 
not being designated as the successor of the clerk, even 
if none but an elector cou!d be chosen clerk — Wilson v. 
Genesee Circuit Judge, Mich., 49 N. W. Rep. 869. 





